
STATE OF CALIFORNIA
STATEWATER RESOURCESCONTROLBOARD

ORDER WRO 2003- 0006- EXEC

In theMatterof
Petitionfor ReconsiderationofIssuanceof

Certificatesfor Small DomesticUse
RegistrationNos.D031 326R,D031 332R,

D031333RandD031334R,

DEPARTMENT OF FISH AND GAME,
PETITIONER.

SOURCE: RussianRiver.
COUNTY: Sonoma.

ORDER GRANTING THE PETITION FOR RECONSIDERATION

BY THE EXECUTIVE DIRECTOR

1.0 INTRODUCTION

By this order, theExecutiveDirectoroftheStateWaterResourcesControlBoard(SWRCB)

grantstheDepartmentofFishandGame’s(DFG)petitionfor reconsiderationoftheapprovalof

four small domesticuseregistrationsontheRussianRiver: RegistrationNumbersD031 326R,

D031332R,D031333RandD031334R.Theregistrationswerefiled by BarbaraLannin;Cliff M.

PalefskyandMichellePepitone;StevenV. OwenandRobinFroman;andJ.Robertsand

MarciaR. Fosberg,respectively.Theissuepresentedby DFG’spetitionis whetherthe four

registrationsexceedthe statutorylimitation ofoneregistrationperfacilitybecausetheregistrants

seekto distributewaterto fourresidencesusingacommonpump,pipelineandstoragetank.

For thereasonssetforth below, theExecutiveDirectorconcludesthatthepump,pipelineand

storagetankthatwould besharedby thefourregistrantsconstitutesa singlefacilitywithin the

meaningofthe statuteandthereforetheapprovaloffourseparateregistrationswas improper.

Accordingly, theapprovaloftheregistrationsis setasideandtheregistrantsaredirectedeitherto

file asingleregistrationthat complieswith theWaterRightsPermittingReformAct of 1 98’8 or

to obtainwaterrightpermitsbeforedivertingwaterascontemplatedin theregistrations.
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2.0 FACTUAL AND PROCEDURAL BACKGROUND

TheSWRCBreceivedRegistrationNumbersD031326R,D031332R,D031333RandD031334R

on May 8, 2002,May 2, 2002,May 20,2002, andApril 29, 2002, respectively.Thefour

registrationsseekto divertwaterfrom theRussianRiverin SonomaCountyandconveyit

throughapipelineto acommonstoragetank. From there,thewaterwould bedistributedto

fourseparatepropertiesthatbelongto thefourregistrants.Eachregistrationcoversaseparate

property. Eachregistrationseeksto divert 1,800gallonsperdaywith atotalannuallimit oftwo

acre-feet.Thequantityofwatersoughtin eachregistrationis basedon theneedto serveone

residenceandone-halfacreof domesticlawnsandgardens.

Actingpursuantto authoritydelegatedby the SWRCB(SWRCB Resolution2002-0106,

par. 2.6.20),theChiefoftheDivision ofWaterRightsissueda certificateofregistrationfor

RegistrationD031334RonDecember23, 2002. TheDivision Chiefissuedcertificatesof

registrationfor RegistrationsD031326R,D031332R,D031333RonDecember24, 2002. On

December30,2002, DFGfiled apetitionforreconsiderationoftheissuanceofthecertificates.

Thepetitionwasstyledasa“requestfor remedy”anddid not satisfytherequirementsof

SWRCB regulationsgoverningthecontentsof apetitionfor reconsideration.DFG correctedthe

deficienciesin its initial filing by submittingacompletepetitionforreconsiderationon

January24, 2003. OnFebruary25, 2003,theSWRCBreceivedMr. Palefsky’sresponseto the

petition,which hesubmittedon behalfofthefour registrants.

3.0 GROUNDS FOR RECONSIDERATION

Within 30 daysofadoptionofanorderor decisionmadeby anofficeror employeeofthe

SWRCBpursuantto authoritydelegatedby theSWRCB, anyinterestedpersonmayfile a

petitionfor reconsiderationoftheorderordecision. (Wat.Code,§ 1122; Cal. CodeRegs.,

tit. 23, §§ 768-770.) Section768 oftheSWRCB’sregulationsprovidesthat aninterestedperson

maypetition.forreconsiderationuponanyofthe following causes:

I/I

I/I

I/I
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(a) Irregularity in theproceedings,oranyruling, orabuseofdiscretion,by
whichthepersonwaspreventedfrom havingafair hearing;

(b) Thedecisionororderis not supportedby substantialevidence;

(c) Thereis relevantevidencewhich, in theexerciseofreasonablediligence,

couldnothavebeenproduced;
(d) Error in law.

Petitionsfor reconsiderationmustcontainthefollowing:

(1) Nameandaddressofthepetitioner.

(2) Thespecificboardactionofwhichpetitionerrequestsreconsideration.

(3) Thedateonwhichtheorderordecisionwasmadeby theboard.

(4) Thereasontheactionwasinappropriateor improper.

(5) Thespecificactionwhichpetitionerrequests.

(6) A statementthat copiesofthepetitionandanyaccompanyingmaterials
havebeensentto all interestedparties.

(Cal. CodeRegs.,tit. 23, § 769, subd.(a).) Section769, subdivision(c) oftheregulations

providesfurtherthat apetitionforreconsiderationshallbeaccompaniedby astatementofpoints

andauthoritiesin supportofthe legal issuesraisedin thepetition.

Onreconsideration,theSWRCBmay:

(1) Refuseto reconsiderthedecisionor orderif thepetitionfails to raise
substantialissuesrelatedto thecausesfor reconsideration;or

(A) Denythepetitionuponafinding thatthe decisionororderwasappropriate
andproper;or

(B) Setasideormodify thedecisionor order; or

(C) Takeotherappropriateaction.

(Cal. CodeRegs.,tit. 23, § 770.) With certainexceptionsthatdo not apply in this case,the

SWRCBhasdelegatedto theExecutiveDirectoroftheSWRCBtheauthorityto takeactionon

petitionsfor reconsiderationofordersordecisionsmadeby an officer oremployeeofthe

SWRCB. (SWRCBResolution2002-0104, par. 1.)
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4.0 DFG’S PETITION

DFG’s December30,2002petition,or“requestforremedy,”did not fully complywith the

SWRCB’sregulations.Thepetitiondid not includeastatementthat acopyofthepetitionhad

beensentto all interestedparties. In addition,thepetitionrequestedthat theregistrationsbe

reviewedand“madeto comply” with WaterCodesection1228,but did not otherwisespecify

whatactionwasrequestedoftheSWRCB. But DFG curedthesedefectsin its January24, 2002

petition.

In its January24, 2002petition, DFG arguesthatissuanceofthefourcertificatesconstituted

errorin law becausethefourregistrantswould usea singlediversionandstoragefacility in

violation ofthestatutory.limitation ofoneregistrationper facility andtheregistrants’collective

diversionswould exceedthe4,500gallonperdaylimitation for asmall domesticuseregistration.

DFG requeststhe SWRCBto cancelthefourcertificatesandreissueasinglecertificatethat

restrictsthe diversionamountto 4,500gallonsperdayandeightacre-feetperannum.

5.0 DISCUSSION

TheWaterRightsPermittingReformAct of1988(Wat. Code,§§ 1228-1229.1)providesa

streamlinedprocessfor acquiringrights to appropriatewaterfor small domesticuseor livestock

ponds. A right is perfectedby registeringaqualifyingusewith theSWRCBandthenapplying

waterto reasonableandbeneficialusewith duediligenceconsistentwith theregistration.

(Wat. Code,§§ 1228.2,subd.(a)(1), 1228.4.) Amongotherthings,small domesticregistrations

aresubjectto prior rights,standardconditionsestablishedby theSWRCB, andany conditions

lawfully requiredby DFG. (Wat.Code,§ 1228.6;Cal. CodeRegs.,tit. 23, § 780.)

I/I

I/I

I/I
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In orderto qualify for asmall domesticuseregistration,theusemustnotexceeddirectdiversion

of 4,500gallonsperdayor diversionto storageof 10 acre-feetperannum. (Id., §1228.1,

subd.(b).) Domesticuseis definedto include“the useofwaterin homes,resorts,motels,

organizationcamps,campgrounds,etc.... andtheirrigationofnot to exceedone-halfacreof

lawn, ornamentalshrubbery,or gardensat anysingleestablishments[sic].” (Ibid.; Cal. Code

Regs.,tit. 23, § 660.) “With regardto anappropriationfor small domesticuse,notmorethan

oneregistrationshallbein effectatanytime for anyfacility.” (Wat.Code,§ 1228.2,subd.

(a)(2).)

Boththelanguageof WaterCodesection1228.2,subdivision(a)(2) andthepurposeof the

WaterRightsPermittingReformAct of 1988supporttheconclusionthatthepump,pipeline,and

storagetankthat wouldbesharedby thefourregistrantsconstitutea “facility” within the

meaningofthestatute. By approvingthefourregistrations,theDivision appearsto have

assumedthat only thefourresidencesandtheseparatedistributionsystemsfrom thecommon

storagetankto theresidencesconstitutefacilities, andthesharedpump,pipeline,andstorage

tankdo not constitutea facility. Similarly, theregistrantsarguethattheseparatedistributionand

treatmentsystemthat serveseachresidenceis afacility butthatthe commonpumpandpipeline

do notconstitutea singlefacilitybecausetheydo not constituteacompletewatertreatmentand

deliverysystem. Suchconstrictedinterpretationsoftheterm“facility” areunsupportedand

would allowdivertersto circumventthestatutorylimitations on small domesticuseregistrations.

Theplainmeaningoftheterm“facility” supportstheconclusionthatthepump,pipelineand

storagetankconstitutea facility. “Facility” is a generalterm; its plainmeaningis

“something.. . . thatis built, installed,orestablishedto serveaparticularpurpose.”

(Merriam- Webster’sCollegiateDictionary (10th ed.2000)p. 415.) Consistentwith thegeneral

meaningoftheterm,thewords“facility” and“facilities” areusedthroughouttheWaterCodeto

describethephysicalstructuresnecessaryto divert andconveywaterto its intendedplaceofuse.

(See,e.g.,Wat.Code,§§ 481 [“facilities” to transferwater], 1022,subd.(b)(3) [waterlease

conveyance,distributionanddevelopment“facilities”], 1810 [waterconveyance“facility”], 5951

[“facilities” for themeasurement,diversion,storageandconveyanceofwater].) In addition,the
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plainmeaningofthetermdoesnot supportthe interpretationthat only acompletediversion,

conveyanceandtreatmentsystemconstitutesa“facility.”

ThepurposeoftheWaterRightsPermittingReformAct alsosupportsabroadinterpretationof

theterm“facility.” ThepurposeoftheAct is to allow for astreamlinedprocessfor small

domesticusesandlivestockpondsthatareunlikely to adverselyaffectthird partywaterright

holdersorthe environment.(SeeWat. Code,§ 1228.1.) A diversionthatexceeds4,500gallons

perdayor 10 acre-feetperannumshouldnotbeallowedto avoidthereviewprocessfor water

right applicationssimplybecausethediversionwill servemultipleend-users.In thiscase,the

fourregistrantscollectivelyseekto divert 7,200gallonsper day,which exceedsthe

4,500gallon-per-daylimitation by 2,700 gallonsperday. Takento anextreme,if ashared

diversionandconveyancesystemwerenot treatedasa facility, asubdivisionwith hundredsof
)

housescouldavoidthepermittingprocess,providedthateachhouseuseslessthan4,500 gallons

perdayand10 acre-feetperannum.

6.0 CONCLUSION

For thereasonssetforth above,theDivision’s approvalofthefoursmall domesticuse

registrationsfiledby themembersoftheToyonRoadHomeownersAssociationwasimproper

andshouldbesetaside. Beforedivertingwaterascontemplatedby theregistrations,the

registrantsmusteitherfile asingleregistrationthat complieswith thestatutorylimitationson

small domesticuseregistrationsor obtainwaterrightpermits. If theregistrantsdo notchooseto

modify theirproposeddiversionto qualify for asmall domesticuseregistration,thena separate

waterright permitmustbeobtainedfor eachseparatelyownedparcel,asrequiredby California

CodeofRegulations,title 23, section688.

I/I

I/I

I/I

Similarly, a projectwithmultiple diversionsthatcollectivelydeliversmorethan4,500gallonsperdayor

10 acre-feetperannumto a singleresidenceshouldnotbe allowedto avoidthewaterright permittingprocessby
filing separatesmalldomesticuseregistrationsfor eachdiversion.
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7.0 ORDER

IT IS HEREBY ORDERED:

1. TheDivision’s issuanceof certificatesofregistrationfor RegistrationsD031 326R,

D031332R,D031333R,andD031334Ris setaside. The certificatesofregistrationare

invalidated.

2. Beforedivertingandusingwaterascontemplatedby theregistrations,theregistrantsare

directedto obtainawaterright thatauthorizesthediversionanduseby either(1) filing asingle

small domesticuseregistrationthatcomplieswith theWaterRightsPermittingReformAct of

1988(Wat.Code,§§ 1228-1229.1),or(2) obtainingawaterrightpermitfor e h separately

ownedparcel

Dated: MAR 1 1 2003
CelesteCant
ExecutiveDirector

N
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